Introduction
Increased awareness of the notion of human rights and the inter-disciplinary analyses and interpretation of these globally accompanies a particular focus on environmental rights. Since the 1970s, global environmental calamities and augmented consciousness of the state of the environment resulted in a particular awareness of peoples' environmental rights. Today, these rights feature in a number of state constitutions and international law instruments.
Environmental rights generally require respect and protection by state 
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Some fundamental rights may be worthless when not guaranteeing a means of formal participation by right-holders in their implementation.
3
Public participation in environmental decision-making relates to the notion of participatory democracy and environmental justice and often comes to the fore in academic analyses of environmental rights. It has been observed that a 'participation explosion' has been occurring throughout the world over the last four decades and that by whatever name (public participation, citizen involvement, indigenous peoples' rights, local community consultation, et cetera), the idea that the governed should engage in their own governance is "gaining ground and rapidly expanding in both law and practice". 4 This article succinctly, albeit critically, assesses with reference to some international developments the role that public participation is expected to play in state governments' fulfilment of citizens' environmental rights. Based on a survey of literature and jurisprudence, the article considers substantive environmental rights as human rights and the notion of public participation generally. It also puts forward some ideas on the relation between public participation and the fulfilment of environmental rights and how this may feed into good environmental governance. The article does not aim to contribute to the discourse on good governance or good environmental governance per se.
Instead, it introduces the presumed role of public participation processes in an
environmental rights context what may be but a facet of good governance and/or good environmental governance. The article is limited to the attention generally devoted to public participation processes in an environmental rights 3 Van Reenen 1997 SAJELP 272. According to Verschuuren and Ebbesson's account, Habermas' views regulated public participation and transparency as essential for the legitimacy of law and this implies that procedure must not only provide for public participation, but also give equal opportunities to the parties involved to influence one another and to limit authorities' discretion when making a final decision. See Verschuuren 2005 Yearbook of European Environmental Law 31 n 18 and 19. 4 Pring and Noé Emerging International Law 11.
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Environmental rights as human rights
To critique on the role of public participation in the fulfilment of environmental rights, it is important to address a number of foundational questions. What are environmental rights and where do we find it? What is embraced by the 'environment' as contained in the notion of 'environmental rights'? The answers to these questions depend on context and location but it is possible to derive from international jurisprudence and writings a generically applicable response.
At the superficial level and in a collective sense environmental rights refer to the basic rights contained in the environmental clauses of instruments such as the International Bill of Rights, 5 regional human rights instruments, 6 some international and regional environmental law instruments 7 and domestic constitutions. 8 Environmental rights can be defined further as:
Basic rights to a qualified environment beneficial to human life and well-being that belong to members of existing and future generations. Environmental rights are rights of action and rights of recipience that consider: the state of the environment; the relation and interaction between people and their environment; as well as the dependency of human life on the natural resource base. most basic form, the right to environment could be equated with the existence of an environment fit to sustain human life…" and that the right implies a level of environmental quality which is sufficient to ensure not only bare survival, but also the satisfaction of basic human needs when read with the right to dignity.
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Leaving environmental rights beside for a moment, the questions arise as to what is meant by public participation generally, and why public participation is important in the processes of decision-making, often by democratically elected governors and developers at different levels. Picolotti 12 defines participation as the real involvement of all social actors in social and political decision-making processes that potentially affect the communities in which they live and work.
Public participation also has been described as:
All interaction between government and civil society… including the process by which government and civil society open dialogue, establish partnerships, share information, and otherwise interact to design, implement, and evaluate development policies, projects and programs. Quarterly 691-701. Note that although the Maastricht Guidelines relate primarily to the ICESCR, it is according to principle 5 thereof equally relevant to the interpretation and application of other norms of international and domestic law in the field of economic, social and cultural rights. Eide remarks that although the Maastricht Guidelines are not legally binding, they carry considerable weight in any debate on the understanding and determination of violations of economic, social and cultural rights and in providing remedies thereto at all levels. See also Eide supra n 21 at 141. 25 The idea is emphasised that legislative measures alone are not sufficient for fulfilment of socio-economic rights. See principles 17 and 18. 26 Principle 27. Note that in the context of the ICESCR, principle 28 determines that in the use of the available resources due priority shall be given to the realisation of the rights recognised in the ICESCR, mindful of the need to assure for everyone the satisfaction of subsistence requirements as well as the provision of essential services.
10/34 of well-being of people as a whole. 28 States will violate environmental rights (fail to fulfil) when, for example: states refrain from taking steps that are expressly required in terms of such rights; fail to remove obstacles to the fulfilment of environmental rights; fail to implement the right if it is required to be implemented immediately; willfully fail to meet a generally accepted international minimum standard of achievement which is within their powers to meet, or deliberately and unjustifiably retards or halts the progressive realisation of these rights. 29 The Maastricht Guidelines take the ideas around fulfilment slightly further. • Affected persons likely to be otherwise unrepresented in, for example, environmental assessment and decision-making processes are provided an opportunity to present their views;
• Communities may provide useful additional information to decisionmakers -especially when cultural, social or environmental values are involved that cannot be quantified easily;
• Accountability of political and administrative decision-makers is likely to be reinforced if environmentally relevant processes are open to public view. Openness puts pressure on administrators to follow, for example, a required procedure in all cases;
• Without integrating the viewpoints of citizens, environmental policy runs the risk of being delayed early in the implementation phase. Public participation enhances community ownership of decisions and resultant outcomes because of the community being part of the wider decisionmaking process;
36
• Stakeholder engagement may result in partnerships or alliances between interested parties and local government; 37 and
• Public confidence in the reviewers and decision-makers is enhanced since citizens clearly can see in every case that all environmentallyrelevant issues have been fully and carefully considered. 
47
Verschuuren argues together with others that the right to participate in environmental decision-making is a procedural right that "can be seen as part of the fundamental right to environmental protection".
48
The explicit link between public participation and the fulfilment of environmental rights cannot be reviewed without mentioning the role of environmental 
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6
Applying theory to the South African law framework
Without commenting on the level of implementation performance, it now suffices to describe succinctly how the South African legislature in recent years went about incorporating public participation in the laws regulating environmental decision-making. 57 The body of applicable laws mainly developed in response to democratic change in 1994 and the adoption of the
Constitution of the Republic of South Africa, 1996 (the Constitution). The South
African law framework serves to show what an important role public participation legally is required to play as a result of a Bill of Rights that, inter alia, provides for an enforceable substantive environmental right.
The legislative framework
Section 24 of the Constitution contains the environmental right of South Africa's citizens and states that:
Everyone has the right:
(a) to an environment that is not harmful to their health or wellbeing; and (b) to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that:
(i) prevent pollution and ecological degradation; (ii) promote conservation; and (iii) secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.
57 According to the 2006 DEAT South Africa Environmental Outlook xix, it is encouraging that civil society and the private sector are increasing their participation in environmental management and accountability, and environmental information is more widely available to the public, but public participation processes still need to be improved.
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Section 24(b) requires positive action on the part of government by means of reasonable legislative and other measures, which arguably implies a need for public participation in environmental decision-making at all levels. The other constitutional rights that support the latter idea includes the right to access to information (section 32) and the right to just administrative action (section 33).
The Constitution furthermore provides in section 152 (1)(e) The White Paper on IPWM provides that public participation will be expanded using consensus-based approaches and negotiated rule-making. 58 Responding to public needs and encouraging public participation in environmental 58 White Paper on IPWM 60.
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59
In the Draft National Policy Framework, the South African government attempted to avoid mere establishment of a vague and generally applicable legal call for public participation. The Draft National Policy Framework outlines a number of public participation principles with accompanying examples of instruments and methods intended for implementation by local government:
Principles Proposed examples of instruments and methods

Inclusivity
Identification and recognition of existing social networks, structures, organisations, social clubs and institutions and employment of these as vehicles for communication.
Diversity
Ensure that different interest groups including women, the disabled and youth groups are part of governance structures.
Building community capacity
Solicit funding from external sources to train ward committees on their role in development.
Embarking on consumer education on all aspects of local governance including the functions and responsibilities of municipality and municipal structures.
Transparency
Engendering trust in the community by opening council meetings in the public and encouraging attendance.
Flexibility
Being flexible in terms of time, language and approaches to public meetings.
Accessibility
Conducting public meetings in local language.
Accountability
Ensuring report-backs to community forums or ward committees at least on a quarterly basis.
Trust, commitment and respect
Ensuring that the purpose of the process is explained adequately as well as how it will develop.
Integration
Integrating ward planning with the IDP process.
Including user committees in mainstream services such as school governing bodies.
59 White Paper on IPWM 70.
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The NEMA is South Africa's principal environmental management framework law that, inter alia, contains a number of environmental principles. Section 2(4)(f) provides that the participation of all interested and affected parties in environmental governance must be promoted and that all people must have the opportunity to develop the understanding, skills and capacity necessary for achieving equitable and effective participation and that participation by vulnerable and disadvantaged persons must be ensured. Section 2(4)(g) supports the latter provision by stating that decisions must take into account the interests, needs and values of all interested and affected parties, and this includes recognising all forms of knowledge, including traditional and ordinary knowledge.
To become the latest addition to South Africa's framework of sectoral environmental management acts, the National Environmental Management:
Waste Management Bill of 2007 makes explicit albeit fragmented provision for public participation. The Bill provides, inter alia, that in instances where a license application is submitted to the DEAT by for example a mining company, the latter must take appropriate steps to bring the application to the attention of interested persons and the public. 60 The contents of any industry waste management plan should, for example, also be brought to the attention of the public for open comment. 61 The public participation tools mentioned in the Bill may however be a bit archaic and exclusive. Provision is mainly made for notices in one or more newspapers hence, disregarding the fact that many people in South Africa are still illiterate. The option is, however, at the disposal of applicants to take additional 'appropriate' steps for the purpose of public participation. 62 Any comments submitted in respect of a waste management authorisation application must be considered and a copy of all comments must be submitted to the authorities together with the application documents.
63
Accordingly, quite laudably so, the Waste Management Bill explicitly provides 60 S 52(2). 61 S 37. 62 S 52(2). 63 S 37(3).
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for the outcomes of public participation processes and the content of existing waste management plans to form part of the decision-making process in license application procedures. 64 It is furthermore required of applicants to notify any persons who have objected to the application for a waste management authorisation, of the decision and the reasons for the decision.
65
The Bill also makes provision for consultive processes with the public prior to the exercising of some powers by the Minister of DEAT or a MEC in terms of the Bill.
66
The main objectives of the PAJA are to promote an efficient public administration and good governance in South Africa and to give effect to the right of everybody to administrative action (inclusive of environmental decisionmaking) that is lawful, reasonable and procedurally fair. 67 The PAIA aims to foster a culture of transparency and accountability in public and private bodies by giving effect to the right to access to information and actively promote a society in which the people of South Africa have effective access to information to enable them to exercise and protect all of their rights more fully -inclusive of the environmental right.
68
The Systems Act is a local government framework law which explicitly states that the legal nature of a municipality entails that a municipality consists of political and administrative structures as well as of the community. 69 Sections 4(2)(b)-(d) provide that the council of a municipality has the duty to, inter alia:
encourage the involvement of the local community; strive to ensure that municipal services are provided to the local community in a financially and environmentally sustainable manner; and to consult the local community in this regard. In terms of section 4(2)(i) it also has the duty to promote a safe and healthy environment. Section 5 of the Systems Act is rather extensive and 64 S 52(5), 53(h), 54(2)(a) and (f) and 59(3). 65 S 54(3). 66 S 77 and 78. 67 Preamble to the PAJA. 68 Preamble to the PAIA. 69 S 2(b)(ii) of the Systems Act.
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21/34 provides that members of the local community have the right to contribute to decision-making processes and to submit written or oral recommendations, representations and complaints to the municipality. Citizens also have the right to prompt responses to their written or oral communications, including complaints, to the municipality and to be informed of decisions affecting their rights, property and reasonable expectations. The local community also has the right to regular disclosure of the state of affairs of the municipality. Section 16 outlines a number of aspects for the development of a culture of community participation some of which include that a municipality must encourage and create conditions for the local community to participate in the affairs of the municipality, and that it should contribute to building the capacity of the local community to enable it to participate. It is, furthermore, stated that participation by the local community in the affairs of the municipality must take place through political structures for participation as well as other appropriate mechanisms, processes and procedures. 70 For this purpose a municipality must provide for, inter alia, the receipt, processing and consideration of petitions and complaints lodged by members of the local community, notification and public comment procedures, when appropriate, public meetings and hearings by the municipality, when appropriate, consultative sessions with locally recognised community organisations and, where appropriate, traditional authorities. The act provides further that in the case of the latter a municipality must take into account the special needs of people who cannot read or write, people with disabilities, women and other disadvantaged groups.
The Structures Act is another local government framework law which provides that the object of a so-called ward committee is to enhance participatory democracy in local government (section 72).
Related jurisprudence
70 S 17 of the Systems Act. 
Observations
Positively viewed, the South African law framework serves to show how an environmental right and the implied right of all to participate in environmental decision-making may be strengthened by subsequent legal developmentscausing an amplified ripple-effect. In South Africa, particular emphasis is placed on the role of local government in furthering public participation as is evident from the Systems Act and the Structures Act. In too little instances, provision is made for the socio-economic challenges that may hamper the optimisation of public participation. Little provision is made for, inter alia, public participation tools that will suit the conditions in rural areas or for innovative means to get illiterate people or highly skilled institutions such as tertiary education centra involved. There is also no attempt to estimate in certain cases who the expected interested and affected parties and hence, the target group for public participation will be. Furthermore, there is not much in existing law and policy which recognise and elaborate on the symbiotic relationship between environmental information, environmental education and participation in environmental decision-making. Case law served to show that the judiciary is dedicated to strengthen public participation in environmental decision-making at all levels as it links with constitutionally entrenched just administrative action and the constitutional right to freedom of expression. In a more negative sense, however, the provisions for public participation in the enforceable legal instruments (accordingly not the Draft National Policy Framework) prove itself to be ambiguous on appropriate or required tools, mechanisms and procedures. The potential of the latter lacunae, however, lies in the fact that the legal framework allows for variation and flexibility in facilitating public participation in environmental decision-making in different parts of, and cultures 
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Register of legislation
Constitution of Chile 1980
Constitution of Namibia 1990
Constitution of the Republic of South Africa 1996
Environment Conservation Act 73 of 1989 
